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. o December 13, 1984, Tmeestgalor Jeseph V. Maronicl fesued on Trseatlantion
py | TEPOrT aml Dotenisation dieminming these chavges For the Erason that thoy Lack
5| probable pecir, i

vi Burgcions to the Inﬂuil-hjul:i-éu Heguirs end Decermiration wisa £§led

Lo |l Ml W Sehestedt, atiomey foe’ compladinant, on December L, 1984,

e t Cral’ aemament s sohedoded I:Ill'_tm'n tha Boand of Perprmmel Appesls on

o | damary 25, 1985,

i r| After roviewing the resed and omeldering the belafs ant ceal araments,
It the Board Fiedo argd Cedecs as follows:

— L. IT IS CELEN thab the Beceptiors oo this Tmestlgaiion . Rt and
- betemmination ace hareby denlod.,

i 2. IT IS ORCERED thal this teinrd cherefore adopts cho Tevestdgition

= hopore: an] Determibatlon dssomi by Diveaelgabor dos Moronick dismlesing

i the charga as the Plnal Order of this Board.

=1 The uphalding of the dlsnlsasl of this unfalr abxoe practlos is in oo wy
2 B ooceptance by thia Bowodd of the thion's sttompb 1o escape 1ts cbiiqations
i under tha election of remedies clage of the collective bargainlng sredamet.
i ' waEn thin I gayor ooty Lows.
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STATE OF MONTAHA
BEFORE TIE BOARD OF FERSOHNEL APPERLS

[H THE HATTER OF UNFHIH LABDOR PRACTICR WO, 2H-id:

DOARD OF TRUSTEES,
KISSOULA ELEMENTRARY

DOTATHICT #1 INVESTIOATION
HEFORT AN
Complainant, BETERMINATICHN

YA,

MISSOULA. ELEMENTARRY EDUCATION
ASSOCIATION, MEA,

Henpondont,
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Eackaroind
i Ootaber 12, 14984 the BRoard of Trustees Missoula

Elemantary Distidet i1 (the employver) filed ang unfaiy laborc
practice ‘charge with this Board alleging that the Missoula
Elenentary Eduration Assoflantion (the undion) was eammiting
vivlations of “Aectlon J9-1I=407 (2) MCA. The complaint
alizgnd thet the onden had agreed under eontreckt thot a
grievanca may be procesded only uncil another form of appezl
outeide the cpotract 1s slected; Hot withatanding this
election of remedies provieion, the snion Fifas:s filed on
app=al with the County Superintandent of Schoolo and than
Filed: & grievance, ‘both geakitg reinctatenent of the dame
teachery Carel Anderson, a tenurad teacher on leave far
1963=8% wad diomicsed wWhlle wnder contract for 1985-05. fn
that disnigsal the union grieves viclation of *Iavelintary
Transfer, Rediction in Staff and Leaves Without Pay" articlos
of Tha contract.

In andver the onion dended any violation of the pertinent
Aections of Title 39, Chipter 31 MCA relied on by the eoployer
o obrifng ite chacge, Forther, the anion aszovoed that
¥Yiolation of contract terms ic a matter for an arbitrator,

not the bBoard of Ferzonnel hppeals.
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Juridriction Guestion

The Empleyesr cltes din part ULF  1-75,  International
grotherhood of Faintevd and allied Trades, Gocal 1029 w. WS
et al; -ULP 3-76; Firefighters wv. City of Billingn, ULE 5-80
AFSCME Schopl Dletrict #5: and Eleventh Judicipl Tistrick
Court Flathead County Cmuse No, DVAG-600, as holding. that
violation of a gontract was an Unfair Labor Practice.

The rafusal to procers @ dispite concerning a labor
enntract, as found in the gages clited where a  contract
violation ectirred, was an unfair labor practice recognized
Ly the Hoard,

The zzane in this case 15 whetler the viclatioh of the
tarmi 6f the coptract way un onfair laber practice.  The
ratter of Che employess dismiseal is now bofors the Aidgsoula
Conunty  Superintendent of Schoola. The merits of fhat pEa—
eeading arfe not in question in - this Unfalr Laber FPractice
Chargs,

fig @R slaled in the Tovestloation Haport and oternin-
ation in OLF 18-09 Aperican Federatian of ftate, County and
Municipal PEmployoes, AFL-CI0, wa oity and/or Counky  of
Butte=81Tvar Bow el -ol. dated Moy 4, 1bed:

The refusal Go process a dispute  concerning a

labor *eontract, if € i in wvielation of the

conlract, ia on unfaly labor practice recogndzed

by the Hontans BDoeacd of Persgnnel - Appeale,, tha

State D[idtrict Court apd the Mentana Suprens

Court. Board decisicnsr ULP H1-9%, International

BErotherhood of Painterc and hllled Trades, Local

il 3 vm, Montana Stato ODnbversity and Barty H]ort)

nod HEZ #3a-76, Local HB2L  of the ngu1nnri¢uu1

Aagnclation of Fire Fightars v. Giby o HJlIlnﬁu.

Oletrict court deciplonus Doard of Trootees

Flathoad Coimty School District Ho. & w. - Baard ar

FPrrponne]l Appeslc and nr-"-:ql-'IR Canam Hio, O9-0 ﬂ LT

Flathead County; and oF ivlngeton . Boacd

ef Personnel Appeals and EHEEHE, LCalloe Ho. B1-159,

Fark County, f%? J.  Honbana Suprens Court docl=

ﬂlﬁnr city of Livingaston:w, AFHSCHE, &t al. 174 MT
BYL F.ad 374 (19770,




ha wae stated by tha Monbene Suprems Court Un
the City of Livingston, supca, cece:

Thud, by stotute;, the Jduty to bargain
"itt good felth™  conmtindes during  Cle
entire courss of the cantract.

(3} The Suprems OCodct has hkeld that
“Collective bargeining s a continding
Procaii. - Anong ather: things 1E fovolves
=% protection of employees  rights  Al-
ready gRocuted by contract." = Conley w.
Glbson, 344 oS 41,90 SiCt. 99, 2 L.
Ed. "2d 939 [&th-Gir. (1947} In Ostro-
forky v, United Steelworkers of Amecioa,
17 F. Hupp. . 70, 9590 (D. Wd, 19597,
nfffd, 273 Fad Bld | {eth Cdr. 1G60),
oert. dan., 363 U.8. 849, [BO-a.CC, 1638,
4 L.EA, Id 1932 (19:0), the' codrt otate
ady "a=s tha anglovier had tho pame dity
ta bargaln ocolleckively owver grisvancen
#8 over the terms of  the sgresmant,”

(4} Under Montama®fR CallecCive Bargaine
ing Act for Tublic Employees a Falliibe
to hdld A grievance hearing as provided
i the doptragt fm an unfair Jabor
practice Ffor Failure o bargain in good
Eaith,

174 WL Wb 424, 551 F 2d at 377,

Wikeni g party to a eollective bargaining agresmeat
refuses  to  abide by the putially adgresd-upsn
Jrisvnnoe procedure, thap hat party is tepudiat-
ing ity statutery duby. to bacgain in good faith,
and da interfering with the riohts of esployess
guaranteed to them in Sectlon 39-31-201 MCAL

Thee  Bonrd of Personnel . Appesls recognizes  the
tefusal to abide by a contractual grievanoca pre—
cedure aa an unfair labor practice bacaise wuch o
refuanl ateikes at the wvery heart of the purpoge
nof the Act — to promots labor pesace via collective
bargaining. . Sechicn 13-31-101 MOA.

In thioc cape, however, tie esmployer assatrta Just

appotite of the sbove oited cases. The ellegation dx
that the union refuses to dsSe the' grievabcs procedurs

that the union is using the grlevance procedurs., Tf the

violation the eollective bargaining  agraamiat, then

lue
nak
Baut
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of the grievance procedore under thess facks conatituotes s

this

saployeris renody dd Lo assert such a defenpe in the T Fal ECITES

procedure and  to  the arbitrator if necesgary. This

—~5—

Board has never held thet the use of a concractual grievance
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procedure 18 an unfailr labor practice.. It s the opposite
ot which is an unfair labor practice.

Use: of The contractunl grievance procedure io always
Cavored. Defensss to  the griacvance procedure based on
nllegations of contract violations must bs stbmlitted to on
nebibrataor,

L'uﬂ'.l:r.n_g_'._lr_lq'l_—l.ma

The relevant wlleged facks, insofar ag they sre oeces-
Bary to determine here ifF the chargs filed iz with or vithout
prabafle mecit, are the following: (1] The nerits of the
digningil wre procecding towerd resolution through sppes! to
the Missouls County Superincendent of echaala; and [Z) the
enployer filed & ULE alleqing a violation of contract tTiérns
requiring #lection ol remedias,

Althengl use of the grigvance procedurd under the faoto
In thin case may constitate a breach &F the ocollactive
Bargaining. agreament, the remedy for that allsged breach |
4 suit for enforcement of the contract oy 18 s defense to be
agsserted In Che grievance process. The alleged breach lu
not an infiar Labor practice. TS 1% & nabter more appro-
Prlately bronght before en arbitratar not The Hoascd of
Parmsammel Appasals,

hocordingly, puraunant Lo Section 38=31=405 MCA we find
that there ls not probable merlt Ffor the charge and dismiss
the mame,

Dated this _JI,_L day of December, 1984.

BOAND OF  PERSONNEL REPEALS

i
By %ﬁw
e e V. Maronick T

Investigator




